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On the other side of the debate were the liberals – MPs who believed in women’s 
rights and had no problem legislating against violation of such rights. Some of these 
MPs were lawyers who periodically dealt with cases of sexual violence while others 
were progressive MPs who wanted Kenyan women to be protected from human rights 
violations as was being done in other countries. Another group had links with civil society 
and easily identified with the women’s rights movement. The liberals were also concerned 
about the escalating cases of sexual violence in Kenya. 

Overall, the bill drew support from all political parties. The liberals and traditionalists 
came from across the political divide. The success of the legislative process was partly 
attributable to the fact that the bill was able to transcend traditional party positions 
between those in government and the opposition. 

Content of the law

Change of the content over time

The content of the law that was agreed on was a product of negotiations, changes, 
amendments and compromise. The content changed over time following workshop 
deliberations, stakeholders’ suggestions in written memoranda, and parliamentary 
debates and amendments.  The changes were reflected in the different drafts of the 
law. The initial draft bill written by the AG’s task force was discussed in workshops and 
subsequently revised before it was taken to parliament.  In parliament the first draft bill 
was published in August 2005, but it had to be republished in January 2006 after it died 
a natural death when parliament was prorogued.  The draft bill was later withdrawn 
in February 2006 to accommodate the recommendations of the Committee on the 
Administration of Justice and Legal Affairs. The second draft bill was again republished 
with amendments in March 2006.  The bill was then debated and passed on to the 
relevant committee for amendments. The bill was brought back to the House with a series 
of amendments for debate and again additional amendments were made before it was 
passed into law in July 2006.

What influenced the change in content? 

The change in content over time was influenced by a number of factors including 
the perception that some provisions were against culture, contradicted existing laws, 
proposed to criminalize sexuality, and could be difficult to prove (rape in marriage). In 
addition there was the misconception that the bill would be used to settle scores, and the 
drafters’ strategic decision to include certain controversial provisions. 

There was the feeling among some MPs that provisions such as FGM were cultural 
issues and any attempt to regulate them through the law would be trying to legislate 
against culture. It was argued that since cultures are dynamic, other means should be 
pursued to discourage communities against FGM instead of using legal means.  There 
were arguments that indeed some communities used to practice FGM but had since 
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stopped without being forced through 
legal means and that communities which 
still practiced it should be educated about 
the risks involved. 

Another reason for the change in content 
was the argument advanced by certain 
MPs that some provisions of the bill 
contradicted existing laws. There was 
the argument that the definition of rape 
as provided in the Constitution was 
sufficient enough to deal with rape cases 
and that some of the provisions touching 
on children were already covered in the 
Children’s Act, 2001.

It was also argued that the bill intended to 
criminalize sexuality by legislating against 
sexual advances. It was felt that courtship 
in the local scene - usually characterized 
by a man making an unwelcome advance 
to a woman - would be considered illegal 
by the proposed law.  The opponents 
argued that if passed the law would make 
it difficult to find a partner because one 
is not allowed to make an advance. Most 
MPs saw this as an attempt to criminalize 
sexuality by making courtship illegal.

Some provisions such as rape in 
marriage were considered to be difficult 
to prove in court. It was argued that there 
is no such a thing as rape in marriage, 
given that sexual relationships were 
provided for in an African marriage. Those 
who opposed the bill on these grounds 
argued that it was an attempt to imposed 
Western values in African settings. 

There was also the misconception that 
the bill would be used to settle scores. 
This perception was driven by the fact once in force the law could be used to punish past 
offenders.  But more fundamentally there was the fear of the provision that once one was 
accused, it was up to the accused to prove that he was not guilty. A lot of MPs’ concerns 
were driven by this fear, and they came up with a series of amendments to make sure 

Box 4: Offenses covered in the act and  
 main chapters

g Rape

g Attempted rape

g Sexual assault

g Compelled or induced indecent acts

g Acts which cause penetration or indecent acts 
committed within the view of a child or person 
with mental disabilities

g Defilement

g Attempted defilement

g Gang rape

g Indecent act with child or adult

g Promotion of sexual offenses with a child

g Child trafficking

g Child sex tourism

g Child prostitution

g Child pornography

g Exploitation of prostitution

g Trafficking for sexual exploitation

g Prostitution of persons with mental disabilities

g Incest by male persons

g Incest by female persons

g Sexual harassment

g Sexual offenses relating to position of authority 
and persons in position of trust

g Deliberate transmission of HIV or any other life 
threatening sexually transmitted disease

g Administering substance with intent

g Cultural and religious sexual offenses 

g Vulnerable witnesses

g Offense to make false allegation

g Conclusive presumptions  about consent

g National policy framework

Source: The Sexual Offenses Act, 2006
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that the proposed law would not be used to settle scores. The cases against Zuma and 
Besigye reinforced their concerns.

The change in content of the law was also influenced by the drafters’ strategic decision to 
include certain controversial provisions such as rape in marriage and burden of proof with 
the accused.  A member of the civil society who supported this strategy argued:

“Because in every law it is a sort of give and take so load it to the limit so that when 
it comes to barter then you can trim off some of the things that are less important 
to you. I think I would aim for the sun and get the moon. If what we get needs more 
refinement or upgrading later, then we can do this. But people will only give you what 
you ask for. They won’t give you more than you ask for.”

The strategy was to pack the bill with a lot of things so that some would be easily pointed 
out and amended while at the same time leaving other equally important provisions. This 
provided the grounds upon which to strike a compromise on the content of the law.   For 
instance, rape in marriage and burden of proof were taken out, but equally important 
provisions such as minimum sentences and sexual harassment were left in.

Contentious issues  

While all aspects of the bill were looked into, some issues turned out to be contentious 
and therefore received greater attention than others. 

Chemical castration

The provision in the initial drafts of the bill that rapists be punished through chemical 
castration attracted greater attention than any other aspect of the bill. While those who 
opposed it argued that the punishment was too cruel, those who supported it argued that 
rape was equally a cruel and dehumanizing offense. During the debate of the motion to 
introduce the bill an MP who supported castration argued:

“The Bible says: ‘If any part of your body causes you to sin, it should be removed’….I 
want to propose that these parts be removed in our hospitals. This should apply to 
those people who defile and rape.”   
Parliamentary Hansard

Castration was seen as an attempt to punish men since once castrated, a man would not 
be able to impregnate a woman. Although those who supported it argued that it would be 
deterrent against future rapists, opposition against it was so strong that it had to be taken 
out even before the bill was tabled in parliament.
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Unlawful advances

 The provision in the bill that made advances toward women unlawful touched on 
traditional courtship patterns and hence became an issue of concern. It was argued that 
the bill proposed to criminalize sexuality and that when passed into law it would outlaw 
everyday courtship practices in the Kenyan society.  Those opposed to this provision 
claimed that it would make it difficult for people to find partners if advances were outlawed 
in places of work and in public spaces.  An MP asserted:

First, how do you know the advances are unwelcome until you make them? Two, 
the world over people get their spouses from places of work … that’s where people 
interact, people get to know each other start dating and within the realms of civility 
they end up as families. If you criminalize that kind of association, what society are we 
trying to get?

Marital rape

The provision that one could be charged for marital rape also received great attention. 
This was especially picked up in the debate in parliament where some MPs argued that 
it would be difficult to prove rape in marriage and that conjugal rights were given by the 
marriage covenant between the parties involved. The argument was extended to infer 
that in African marriages there could be no rape in marriage as was presupposed in the 
bill. An MP argued:

“An activity between a man and his wife in his bedroom cannot within reason be 
constituted to be rape. Many people believe and think this is not an African issue. 
Marriage creates sexual license to each party… that is the license they get by saying I 
do.”

Another concern was that marital rape could be abused and there was need to protect 
families from such abuses. An MP claimed:

“Every day your wife suspects that you have spent half your salary on someone 
outside the home, she will go and complain that you have raped her. People were not 
keen on that and again as leaders we are looking at the protection of families.”

Those who supported the clause argued that rape in marriage was very common in 
Kenya and constituted a violation of women’s rights. They argued that marriage did not 
automatically confer conjugal rights if there is no consent.  This clause was, however, 
removed in one of the amendments to strike a compromise.

Female genital mutilation

FGM was another controversial issue that received great attention since it is a deeply 
rooted cultural issue.  The core argument amongst those who opposed it was that it was 
not a sexual offense and hence should not be included in the bill. An MP asserted:
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“They used this bill almost as a bandwagon of other things which they would have 
wanted to deal with, and I think that is how FGM came in. Some of us who are lawyers 
saw that this is not a sexual offense. It is something else, it may be assault, grievous 
harm or something else… but it cannot be a sexual offense.”

FGM was considered a cultural issue, and an attempt to include it in the bill was 
tantamount to legislating against culture. However, those who supported its inclusion 
argued that it was a sexual offense because it denied women sexual pleasure.  The 
cultural apologists maintained their ground and argued that they could not pass a law that 
would go against their cultures. Eventually it was removed from the bill to enable MPs to 
pass the bill.

Burden of proof

The initial draft had proposed that in any case of sexual offense the burden of proof 
would remain with the accused and not the complainant or prosecution. This was strongly 
contested by those opposed to the bill who argued that under criminal law the burden of 
proof lies with the prosecution. It was argued that this provision could be used to settle 
scores in society as it would encourage women to come up with cases against men, and 
then it would be up to men to prove that they did not commit the offense.  An MP who 
shared this view argued:

“..this frightened our male colleagues. Cause you can imagine tomorrow, if you 
have chief justice who is female, an attorney-general who is female, a minister for 
justice who is female, a police commissioner who is female, a director of criminal 
investigation department who is female with a law like that in their hand. You can 
imagine how they’ll swing around the society… ‘We should pass a law that we would 
be safe with in the hands of our enemies’….”

Those who supported the bill argued that it would be unfair to subject victims of sexual 
offenses to undergo the same experience mentally by describing the circumstances 
under which the offense occurred. They also questioned how rape victims who are minors 
would prove that the accused raped them.  This line of argument was mainly supported 
by women MPs, and since they did not have the numbers this clause was amended.  It 
was replaced by an even more stringent clause (article 38) that makes complainants 
who are found to have made false claims against others liable for the same amount of 
punishment as the supposed offender.  This clause had been seen as likely to deter 
victims of sexual violence from reporting their offenders for fear of being victimized.

Definition of a child

While in the Children’s Act 2001 a child is defined as any person below 18 years of 
age, it was argued that this age limit was too high for sexual offenses.  It was seen as 
an attempt to criminalize sexual activity among the youth which usually begins at 16 
years.  Legislators objected to the provision that would, for example, commit a boy of 17 
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years who had consensual sex with a girl of 17 years to jail for life.  Such a law would 
criminalize courtship and target the youth unnecessarily.  An MP asserted:

“One is the circumstances of two young people, maybe 17, who have gone to drink… 
they are a bit tipsy, there is no expressed consent… what do you do with the young 
man? Jail him for life? These were the issues that were disturbing the minds..”

Age of consent in marriage

Muslim and pastoralist MPs saw the bill as an attempt to outlaw early marriages which 
are common in their communities. The initial draft had proposed to put the legal age 
of consent for marriage at 18 years. It was proposed that any person who marries a 
person under the age of 18 years commits an offense and is liable upon conviction to 
imprisonment for a period of 20 years. This contradicted the common practice of marrying 
off young girls in such communities. 

Intentional exposure of genital organs

The earlier draft made intentional exposure of one’s genital organs unlawful. This was 
opposed on the grounds that some Kenyan communities do not use underwear. It 
was argued that such a law would target them unnecessarily and make them liable to 
prosecution.  The clause was eventually deleted.

Rape shield for victims

The rape shield clause was meant to protect the rape victim’s previous sexual history 
from being used as evidence against her. For instance, a person who rapes a prostitute 
and tries to justify the act by arguing that the victim was a prostitute, and yet he was not 
her client.  A compromise was reached in which it was agreed that one could ask for 
previous sexual history of the victim but only if it is directly related to the offense before 
court. 

Compromise on the content of the law

After a series of debates and amendments a compromise was reached and the bill was 
passed into law. The compromise was the product of concessions between the mover of 
the bill and the opposition. An MP described the scenario as follows:

“If she [mover of the bill] hung with the constituents outside parliament, it was going to 
be sealed and thrown out. But if she hung with the moderate views of the house that 
said we support the bill but only to this extent, it would be OK. She was able to see 
that half a loaf was better than no loaf at all. She would still have achieved something.”

While the content of the original draft bill had changed drastically, it still retained some of 
the crucial elements as originally proposed. The act contained new provisions that had 
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not featured in Kenyan laws before. The new and radical provisions included minimum 
sentences for sex offenders, sexual harassment, gang rape, promotion of sexual offenses 
with a child, child trafficking/sex tourism/prostitution, deliberate transmission of HIV or 
any other life threatening sexually transmitted disease and evidence of medical, forensic 
and scientific nature. Although other radical provisions such as marital rape and FGM 
were taken out, the acceptance of the above provisions was a good trade-off for the 
proponents of the bill. 

Contents of the law as passed 

The Sexual Offenses Bill became law in Kenya in July 2006. The law contains 14 new 
offenses including gang rape, deliberate infection with HIV/AIDS, trafficking for sexual 
exploitation, and child pornography. It also introduces minimum sentences, provides 
for the setting up of a DNA data bank and a pedophile registry, and criminalizes sexual 
harassment.

Parliament amended the law through the Miscellaneous Amendments, October 2007. 
The amendments clarified the meaning of gang rape and also introduced a transitional 
provision which required the chief justice to make rules of court for the implementation of 
the act.

Acceptability of the content of the law among actors

The acceptability of the content of the law is varied among actors. There are those who 
argue that the law, though not passed in its original form, was the first attempt to provide 
a comprehensive law to address sexual offenses in Kenya. These actors, including the 
Hon Njoki Ndung’u and some members of the civil society, argue that the law comes with 
some new provisions that reflect a significant change in the way in which sexual offenses 
are handled in tandem with other progressive societies. They cite provisions such as 
the idea of minimum sentences for sexual offenders, sexual harassment, deliberate 
transmission of HIV, the use of DNA tests to adduce evidence and sexual offenses 
against children as important milestones in the fight against sexual violations in Kenya.  
They argue that the country is better off than it was without the law.

However, some actors from civil society and the women’s rights movement have argued 
that the law did not reflect the original intentions and that what was passed after a series 
of amendments was an empty shell that cannot adequately address sexual violations. 
They specifically point out a last-minute amendment – offense to make false allegation 
(Article 38) – which makes it difficult for victims to report perpetrators of sexual violence 
for fear of being victimized.  An MP who shared this opinion asserted:

“The bill was considerably watered down in order to secure its passage. It was quite 
clear that the bill was going to be killed so we decided it was better to get even 10 or 
20 percent of what is right being enacted.”
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Another area of concern for this group is the removal of marital rape as a sexual offense. 
They found this unacceptable and argued that there was enough evidence to prove that 
rape in marriage was a common phenomenon in Kenya.

Other concerns have to do with enforcement of the law by various parties including 
the judiciary and police. The enforcement concerns stem from lack of knowledge of 
the various provisions of the law and how to handle cases presented. The police, for 
instance, require a thorough training to create awareness among them, given that they 
handle crime reports and prosecution. The act also introduced new procedures; e.g. use 
of DNA test to adduce evidence, which magistrates are not familiar with, and hence they 
require to be trained as well.  The other concern for the judiciary was that the act initially 
did not provide for the chief justice to make rules for the courts. This made enforcement 
of the law difficult in courts since the chief justice had no legal power to make rules to 
guide magistrates and judges handling sexual offenses. However, this has since been 
addressed through the Miscellaneous Amendments Act, 2007 that gave the chief justice 
legal power to make the necessary rules for the implementation of the act.

Part of the problem regarding enforcement also has to do with the multisectoral and 
cross-cutting nature of the law.  For its successful implementation, it requires concerted 
efforts from doctors, police, the public and the judiciary.  Doctors, for instance, have to 
follow certain protocols when handling suspected cases of sexual offenses to help in 
adducing evidence. The AG therefore set up a task force on the implementation of the 
Sexual Offenses Act in 2007 to look into the modalities of implementation. The task force 
has developed training manuals for the police, doctors and the judiciary on the Sexual 
Offenses Act, 2006 and modalities for implementation.
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Lessons Learnt

A number of lessons can be drawn from the Kenyan experience in the law making 
process of the Sexual Offenses Act. These include the following:

Facilitate consultations across the board

It is very important to consult widely before embarking on such a project. Consultations 
should be done with all stakeholders to bring on board divergent views and all shades 
of opinion. A multisectoral project like the sexual offenses law will have different people 
working on different things in the same country, and it is essential that their views be 
accommodated and efforts recognized.  If serious consultations are not done, the 
project is likely to be derailed through suspicion, mistrust, misinformation and endless 
competition. Great care must be taken to ensure that the project is not labeled as feminist 
because this can polarize debate, and even people who agree with the bill may not want 
to be associated with it because they do not want to be labeled as feminists. 

Coordinate efforts

The experience with the process that led to the enactment of the sexual offenses law 
in Kenya shows that all stakeholders need to coordinate their efforts to rally support for 
the law. In Kenya efforts appeared uncoordinated and sometimes almost led to conflicts 
among the different groups that supported the law. There appeared to be two groups 
that engaged in parallel activities to marshal support for the law.  One group comprising 
women MPs, complete with its secretariat led by Hon Njoki Ndung’u, was mainly involved 
in the legislative process. The other group involved mainly civil society organizations 
dealing with women’s rights issues and sexual violations against women and children.  
Although some civil society organizations were involved in the drafting, most of them 
were only involved in mobilizing support for the law through their own resources.  
Due lack of coordination, there was a lot of duplication in terms of activities aimed at 
mobilizing support for the bill. The two groups were more effective when they participated 
in joint activities than when they worked individually. When stakeholders coordinate their 
efforts they are likely to save resources and develop trust amongst themselves.

Harmonize strategies

To avoid pulling in different directions all stakeholders need to harmonize their strategies 
to ensure that they target the right people in society who could vouch for the sexual 
offenses law. In Kenya, due to the uncoordinated efforts, different groups tended to 
apply different strategies.  For instance, the civil society organizations preferred an 
activist approach through public demonstrations and petitioning MPs through SMSs. The 
group led by Hon Njoki Ndung’u preferred a more focused and less activist approach 
of conducting workshops and meetings with special constituencies like MPs, religious 
groups and the media. They felt that activism by their colleagues in civil society only 
hardened the MPs’ positions and did not in any way mobilize support.  And because there 
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was no coordination, they could not restrain the activist groups from using the strategies 
that appeared to be confrontational.

Develop joint ownership of the process

Failure to coordinate efforts and to harmonize strategies was the result of a failure to 
develop joint ownership of the process. There were sharp divisions within the women’s 
rights movement, and many individuals felt that Hon Njoki Ndung’u had hijacked the 
process which they had initiated many years back. As a result suspicion and mistrust 
developed within the civil society. Due this lack of joint ownership it was difficult to match 
funds, coordinate efforts and harmonize strategies. It is therefore recommended that all 
stakeholders need to recognize each other’s efforts and develop unity of purpose.

Understanding of the legislative process

Since laws are made within parliament, it is very important that stakeholders who want 
to push an issue of concern to become law should develop a clear understanding of the 
legislative process.  Knowledge of parliamentary rules and procedures regarding bills, 
relevant committees and the parliamentary calendar are essential in the process.  For 
instance, there is a need to understand different committees in parliament and identify 
the relevant one for the bill so that they could be sensitized in advance. Without such 
knowledge it would be difficult to know how to go about the legislative process which can 
go on for a long time. In Kenya the legislative process was aided by the fact that Hon 
Njoki Ndung’u was not only an MP but also a lawyer who had worked on issues of sexual 
violence for decades. She therefore provided the process with the requisite legal and 
legislative knowledge. Other countries may need to identify a friendly MP to take the lead 
within parliament.

Channel the process through the government

The experience in Kenya shows that it is advantageous to channel the law making 
process through the government rather than as a private member’s bill.  When the 
government supports the bill, it receives facilitation in terms of personnel to do research, 
drafting, and to mobilize the necessary support. In Ghana, the minister for women’s 
affairs moved a similar law in parliament and succeeded in getting it passed. Movers of 
Private Members’ Bills have to look for resources from outside government to perform 
all the necessary tasks. This can be very expensive for the individuals involved, and 
countries are strongly encouraged to explore ways of pushing the law through their 
governments either through the law reform commission or the AG’s office. It is much 
easier when the process is initiated as a government project with necessary funding and 
coordination.
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A good negotiator should lead the process

To pass a law on sexual offenses in male-dominated societies requires a good negotiator 
to persuade and convince men that the issues at stake are not about the fight between 
men and women but serious violations against women and children which should not be 
cordoned. Hon Njoki Ndung’u, who led the process in Kenya, was a good negotiator who 
always humbled herself before her male colleagues to impress upon them to see sense 
in the need for the law. She managed to convince the men that the offenses considered 
under the proposed law affected their daughters, mothers and wives. Although sometimes 
the debate became trivial, she never got distracted from the objective of ensuring that the 
law was passed. The scenario would have been different if the leader of the process had 
been combative and not persuasive.

Package the bill comprehensively

Sexual violence is a highly emotive issue that raises passions whenever it is mentioned, 
and people might end up raising concerns about every issue for the sake of argument. 
There is need to make the bill as comprehensive as possible in order camouflage the key 
aspects of the bill.  In Kenya, the bill was comprehensive enough and included things 
such as FGM, unlawful sexual advances and marital rape. These aspects of the bill were 
picked out by those opposed to it; their suggestions that they be removed were granted 
without loosing other important issues such as sexual harassment. A key strategy here is 
that the bill should include something that the opposing side can take out so that they feel 
involved in the process. 
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The deconstruction of the sexual offenses act - 2006  
By Charles Matathia

One Wednesday in April of 2006 more eyes than usual were watching the Kenyan 
parliament. Out on the bustling Nairobi streets, harried urbanites took momentary pause 
from the frantic pursuit of their daily bread to ask perfect strangers: “Do you think they will 
pass that Bill?” 

No way!

“But they have to,” a section of the citizenry yelled. Voices shrill with passion, poignant 
with urgency, bold as the billboard that stared down at them from the head of certain city 
streets: BEWARE OF HUMAN DOGS. On another street, a group of civil society activists 
gathered for a march on parliament. Gather they did, but march, well, not past the cordon 
of armed policemen in anti-riot gear. Back in parliament, the debate raged. No, debate 
implies rational arguments and counter-arguments; this one had degenerated into a 
shouting match. 

When women say ‘no’ to the advances of men, an honourable representative of 
his people contributed from the floor of the house, they usually mean ‘yes’. Women 
members of parliament were scandalised. They stormed out of the house — all but the 
lady deputy leader of government business and nominated MP Njoki Ndung’u. And the 
debate—a vitriolic shouting match more often than not—had begun, inside as well as 
outside parliament, on the Sexual Offenses Bill of 2006, the bill that would come to be 
popularly known as the Njoki Ndung’u Bill, even if the war was fought in many a trenches, 
involving tens of human rights activists, civil society workers, lobbyists and eventuall was 
successful not least, because of many a sympathetic and liberal male MP. Such is the 
information society – we cast easy labels on everything and obscure the complexities of 
societal processes. 

The Kenya Sexual Offenses Bill is now an act of parliament, which is to say that its 
stipulations are now law in Kenya. Even though the wording of the eventual act differs 
significantly from that of the bill tabled before parliament in April 2006, its spirit remains. 
The passage of the bill was nothing less than a victory for progressive forces, and the 
process of its passage was a lesson in achieving policy change. And that lesson is:  it is 
strategic to compromise on certain specific demands if it means winning broader changes.    
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The journey to the enactment of the Sexual Offenses Act was a long and tortuous one 
that dates back to the early 1990s. In 1991 one of the most heinous acts of gender-
based violence in Kenya’s recorded history took place at St. Kizito Mixed Boarding 
School in Meru district. In one night of premeditated orgy, the male students raided the 
girls’ dormitory, and by the time they were done, 70 girls had been raped, and several 
of them were dead. In the days that followed as more survivors succumbed to their 
injuries, the death toll rose steadily to settle at 19. But St. Kizito, unfortunately, was just 
a flashpoint; the contagion of sexual violence had long ripped its way through Kenya’s 
social fabric and taken its place amongst our catalogue of pandemics. Rape just did not 
make headlines around here; not even those of a five-month-old infant or an 86-year-old 
grandmother. 

Human rights activists decided to rise to the occasion but were soon thwarted by the 
realisation that there was not much available to them in the way of legal recourse. For 
one, the definition of rape in Kenya’s statute books was limited, and its punishment 
flexible. Although a maximum penalty was stated, a minimum was not; this allowed many 
perpetrators brought before magistrate courts to get off with far less than a slap on the 
wrist. And even that kind of conviction could only be handed down if the rape victim- 
plaintiff could provide corroborative evidence that such an offense had actually been 
committed against her. 

The laws concerning rape specifically and gender-based violence generally needed to 
change. What needed to change was clear to human rights defenders. But activists and 
lobby groups—and there were many of them committed to this cause—do not change 
laws; legislators do. A collaborative effort was undertaken between FIDA-Kenya and the 
Juvenile Justice Network (JJN), a coalition of at least 17 women’s and children’s’ rights 
organisations, that pressured the attorney-general to instigate a review of the penal code. 
This successfully led to the Criminal Law Amendment Act of 2001. JJN had won an inch, 
and now they set to demand a mile: a comprehensive law that would address the crime of 
sexual violence. They drafted the bill and handed it to the attorney-general, but he stalled. 
This is where Njoki Ndung’u and many other faceless players come in. 

Njoki Ndung’u, a trained lawyer and human rights activist, was a nominated member 
of the Ninth Parliament. If the government was not going to bring this bill up for 
parliamentary debate, she would. And she did, backed by dozens of foot-soldiers and 
thousands of voices for change in September 2004, giving notice to bring a motion on 
Sexual Offenses, especially rape, as a Private Member’s Bill. But Private Members’ 
Bills had a pitiful record in the Kenyan parliament; only one had been voted into law.  
Furthermore, no gender-related act had been passed in parliament before; over the years 
the Affirmative Action Bill, the Equality Bill and the Domestic Violence (Family Protection) 
Bill had been rejected. But laws that curtailed the rights of women such as the repeal of 
the Affiliation Act (1974) and a lopsided Law of Succession (1981) were enacted. Getting 
the Sexual Offenses Bill through parliament was clearly going to be an uphill struggle.  
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And the fight had to be fought, both inside and outside parliament, as this bill went 
against the entrenched views of a decidedly patriarchal society with its cultural 
conservatism, chauvinism, and gendered power relations. Getting the bill passed called 
for a massive and well-orchestrated public relations and media strategy. Organisations 
and individual supporters of the bill reached out to the public through a variety of ways, 
all aimed at creating awareness of the issues and their impact on everyday life, earning 
visibility for the bill, generating debate on the issues surrounding it, and garnering public 
support. Talk shows discussed the bill, and activists gave radio and television interviews. 
Public debates and forums were held, and newspaper articles and columns were written.  
A documentary on the St Kizito tragedy, Silence is Betrayal, was aired on all television 
stations, and a strategy of front-paging and headlining cases of rape was organised with 
one of Kenya’s biggest newspapers.

Looking beyond the general public, the bill’s supporters met and attempted to influence 
community and opinion leaders. They also set up workshops to raise awareness on 
sexual violence and related issues as well as the proposed law amongst religious 
leaders, editors, doctors, police and other focus groups. In a further attempt to influence 
the outcome of the debate in parliament, the bill’s supporters reached out to the wives 
and families of male MPs, their religious advisers and the opinion shapers in their 
constituencies. 

Back in parliament the hostile reception persisted. To begin with, the strategy by some 
women’s rights activists to send text messages to the male members of parliament 
informing them that how they voted on the bill was being noted ahead of the 2007 general 
election, proved counter-productive. The opponents of the bill felt that they had an edge 
on the matter, seeing that only the exceedingly controversial issues of the bill, such as 
castration of rapists, were what informed public debate, and they were using these issues 
to  incite the public against the bill.

But there was a realisation by all involved of the need for compromise on content to win 
a change in policy that would serve as the small trickle that could later burst into a torrent 
of change in sex and gender-based violence legislation. When the female members of 
parliament walked out of the chamber, even though Hon. Ndung’u was as appalled as 
they were at their male colleagues’ insolence, she stayed put. She knew that had she 
walked out then, she would have made a small point but lost a larger battle; the motion 
would have been thrown out if its mover left the chamber. She had to stay to keep 
the debate going while at the same time arranging a strategic withdrawal of the draft 
legislation. She withdrew the bill from the floor of the House for two weeks in order to 
redraft it and get rid of some of the contentious issues. And all the activists, lobbyists, civil 
society workers who were fuelling her fight lived to fight another day.

In the meantime a public relations firm was hired, and the pivotal element of the bill—
ending rape—was marketed to the public. The general idea was to focus on the rape of 
children and the elderly; this would serve to dispel the fears amongst some male MPs 
about how wooing could be construed—and punished—as a sexual offense. Research 



33

requested from Steadman Group was brought in. Their statistics on rape in Kenya 
were sufficient to trigger a call to action. In addition, and just as in parliament where the 
movement supporting the bill had strategically used a male member of parliament as a 
seconder to the motion, a male doctor became the public face of the Sexual Offenses 
Bill campaign. This reinforced the message that rape was not about women; it was about 
sons, daughters, wives and mothers. There was no way not to care about it when such a 
thing could happen to those close to you.

And where was the government all this while? It should be noted that even though 
the attorney-general had failed to act on the recommendations of JJN at the outset, 
he stepped in to give invaluable aid to the bill. As soon as notice was given to bring 
the motion on sexual offenses to the house, the AG, as principal legal adviser to the 
government, brought together varied players to form a task force that collated views 
and drafted the Sexual Offenses Bill. He also provided legal draftspersons who ensured 
that all the provisions of the bill were appropriate and did not conflict with existing 
laws. Even though it was in its power to do so, the government did not interfere with or 
attempt to take over the bill but opted to facilitate and support the private member’s bill. 
The government further allowed the Kenya Law Review Commission—a government 
body—to sit in on the task force and also prioritized the bill through the House Business 
Committee.

So with government support evident, a public campaign in full effect and a redrafted bill 
ready, only the members of parliament stood in the way of a Sexual Offenses Act. Of 
the 224 members of parliament (including the attorney-general and the speaker) there 
were only 18 women. That said, there were several male members of parliament who 
supported the original bill, and they made that clear. But they were also adamant that they 
still had to and would vote against it as for them it was a matter of getting re-elected. The 
reworded bill, however, had their support. 

Then there was the opposition which consisted of four interwoven categories of MPs. 
There was a group of not only articulate and excellent debaters but also very influential 
members of their political parties. Then there were all those professionals—lawyers and 
doctors—in the House; the traditionalists who could not understand why sex and sexuality 
were being discussed in public; and the male chauvinists who thought it their place to 
think and speak for the African woman. With all these groups, negotiations were carried 
out and offers of support on other bills were made. In the end, the best tactic used was to 
push the debate through the House when the majority of these parliamentarians were out 
of the country. 

The Sexual Offenses Bill was signed by the president and became law in July 2006. Even 
though many of its original provisions had been removed, the new act of parliament had 
managed to consolidate laws on sexual offenses into one act and also to introduce 14 
new offenses. The moral of the story: always bring as many controversial issues when 
you go to the table, then expect the unexpected. You might win some.
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